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DETAILED ACTION 
Claim Rejections - 35 USC § 112 

1. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

1 . Claims 3-16 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. The specification does not have any support 
for the use of gelatin, glycerin, or water. While the specification describes a food product 
to be added to hot beverages, which is a capsule made of hydroxymethyl cellulose and 
contains honey, it fails to disclose any other compositions for the capsule in specific 
wherein the capsule is made of gelatin, glycerin, and water. 
This is a new matter rejection. 

In accordance with MPEP 714.02 applicants should specifically point out 
support for the disclosure. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 
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2. Claim 4 recites the limitation "wherein the capsule consists of beef gelatin" in line 
2 There is insufficient antecedent basis for this limitation in the claim. Applicant is 
expected to recite: "Wherein the gelatin is beef gelatin". 

3. Claim 5 recites the limitation "wherein the capsule consists of pork gelatin". 
There is insufficient antecedent basis for this limitation in the claim. Applicant is 
expected to recite: "Wherein the gelatin is beef gelatin". 

4. Claim 6 recites the limitation "wherein the capsule consists of gelatin and water" 
in line 2. There is insufficient antecedent basis for this limitation in the claim. The claim 
depends from claim 3. Claim 3 recites "a capsule consisting of gelatin, glycerin and 
water". Applicant cannot omit glycerin while using "consisting of 

5. Claim 7 recites the limitation "wherein the capsule consists of beef gelatin" in line 2. 
There is insufficient antecedent basis for this limitation in the claim. The claim depends 
from claim 3. Claim 3 recites "a capsule consisting of gelatin, glycerin and water". 
Applicant cannot omit glycerin and water while using "consisting of. It is also advised that 
applicant describes gelatin as follows: "wherein the gelatin is beef gelatin" 

6. Claim 8 recites the limitation "wherein the capsule consists of beef gelatin" in line 2. 
There is insufficient antecedent basis for this limitation in the claim. The claim depends 
from claim 3. Claim 3 recites "a capsule consisting of gelatin, glycerin and water". 
Applicant cannot omit glycerin and water while using "consists of. It is also advised that 
applicant describe gelatin as "wherein the gelatin is pork gelatin" 
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7. Claim 1 0 recites the limitation "wherein the capsule consists of beef gelatin 
glycerin and water" in line 2. There is insufficient antecedent basis for this limitation in 
the claim. Applicant is expected to recite: "Wherein the gelatin is beef gelatin". 

8. Claim 1 1 recites the limitation "wherein the capsule consists of pork gelatin glycerin 
and water" in line 2. There is insufficient antecedent basis for this limitation in the claim. 
Applicant is expected to recite: "Wherein the gelatin is pork gelatin". 

9. Claim 12 recites the limitation "wherein the capsule filled with honey consists of a 
capsule of gelatin and water" in lines 1, and 2. There is insufficient antecedent basis for 
this limitation in the claim. The claim depends from claim 9. Claim 9 recites "a capsule 
consisting of gelatin, glycerin and water". Applicant cannot omit glycerin while using 
"consists of , 

10. Claim 13 recites the limitation "wherein the capsule filled with honey consists of a 
capsule of beef gelatin" in lines 1 , and 2. There is insufficient antecedent basis for this 
limitation in the claim. The claim depends from claim 9. Claim 9 recites "a capsule 
consisting of gelatin, glycerin and water". Applicant cannot omit glycerin and water while 
using "consists of .In addition, Applicant is expected to recite: "Wherein the gelatin is 
beef gelatin". 

1 1 . Claim 1 3 recites the limitation "wherein the capsule filled with honey consists of a 
capsule of pork gelatin" in lines 1 , and 2. There is insufficient antecedent basis for this 
limitation in the claim. The claim depends from claim 9. Claim 9 recites "a capsule 
consisting of gelatin, glycerin and water". Applicant cannot omit glycerin and water while 
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using "consisting of. In addition, Applicant is expected to recite: "Wherein the gelatin is 
pork gelatin". 

12. Claim 16 provides for the use of the food product as a dietary supplement, but, 
since the claim does not set forth any steps involved in the method/process, it is unclear 
what method/process applicant is intending to encompass. A claim is indefinite where it 
merely recites a use without any active, positive steps delimiting how this use is actually 
practiced. 

Claim 16 is rejected under 35 U.S.C. 101 because the claimed recitation of a 
use, without setting forth any steps involved in the process, results in an improper 
definition of a process, i.e., results in a claim which is not a proper process claim under 
35 U.S.C. 101. See for example Ex parte Dunki, 153 USPQ 678 (Bd.App. 1967) and 
Clinical Products, Ltd. v. Brenner, 255 F. Supp. 131, 149 USPQ 475 (D.D.C. 1966). 

Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 

the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 

the various claims was commonly owned at the time any inventions covered therein 

were made absent any evidence to the contrary. Applicant is advised of the obligation 

under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
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not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 3-16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Opheim US 6,652879 (opheim) in view of Fischer US. 4,804,542 (Fischer.) 
Opheim teaches A flavored gelatin capsule and the method of manufacture of the 
flavored capsule is provided. The capsule may comprise (a) from about 10 to about 70 
parts by weight of gelatin ; (b) from about 10 to about 35 parts by weight of a suitable 
polyol, such as glycerol ; (c) from about 8 parts by weight of water ; and (c) various parts 
by weight of particular water-soluble flavorings (abstract.) 
Opheim did not disclose filling the gelatin capsule with honey. 

Fischer discloses gelatin capsules, consisting of a capsule sheath and a capsule 
filling (abstract). The capsule is filled with one or more materials selected from a group, 
which includes honey (claim 4 and example 8). 

Accordingly, it would have been obvious to one of ordinary skills in the art to use the 
capsule disclosed by Opheim which is made of gelatin, glycerol, and water and fill it with 
honey as disclosed by Fischer. The motive would be the disclosure of Fischer that it has 
been possible according to Ns invention to prepare capsule fillings containing one or 
more materials selected from the group comprising concentrated aqueous sugar 
solutions, starch syrups, hydrogenated starch syrups, sugar derivative solutions and 
honey. In addition, the skilled artisan would have preferred honey because it is used a 
sugar substitute as known in the art (See: Strubig W, Gulzow HJ. (Dried fruit as sugar 
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substitute?) Oralprophylaxe. 1989 Sep;11(3):90-4). The expected result would be a 
capsule made of gelatin, glycerol, and water and filled with honey. 

Double Patenting 

13. A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 114 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

14. Claims 1, and 2 are rejected under 35 U.S.C. 101 as claiming the same invention 
as that of claims 1, and 2 of prior U.S. Patent No. 6, 610337. This is a double patenting 
rejection. 

Conclusion 

No Claims are allowed at this time. 

Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nabila G. Ebrahim whose telephone number is 571-272- 
8151. The examiner can normally be reached on 8:00AM-5:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael Hartley can be reached on 571-272-0616. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Nabila Ebrahim 11/2/06 



MICHAEL G.HARTLEY 
IPFRVISORY PATENT EXAMINER 



